IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NO.420 OF 2019

WITH

ORIGINAL APPLICATION NO.421 OF 2019
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ORIGINAL APPLICATION NO.420 OF 2019

Smt. Priyanka Laukik Mokashi,

Age 33 years, occ. Junior Statistical Assistant,
R/at B-305, Riddhi Siddhi CHS, Louis Wadji,
Eastern Express Highway, Near Hotel Samudra,

Thane (E) 400604

Versus

1. The State of Maharashtra,
The Secretary,
Revenue & Forest Department,

Mantralaya, Mumbai 400032

2. The Principal Chief Conservator of Forest,
(Forest Force Head), Van Bhavan,

Ramgiri Road, Civil Lines, Nagpur 440001

3. The Chief Conservator of Forest (Territory),
Thane Circle, Microwave Tower,

Bara Bungalow Area, Kopri, Thane (E) 400603

DISTRICT : MUMBAI
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WITH

ORIGINAL APPLICATION NO.421 OF 2019

DISTRICT : MUMBAI

Smt. Sujata Rakesh Kadam,

Age 40 years, occ. Accountant,

R/at B-101, Ganaraj Heights, Opp. Adarsh Nagar,
Kolbad, Thane (W) 400601

~— e

..Applicant

Versus

1. The State of Maharashtra,
The Secretary,
Revenue & Forest Department,

Mantralaya, Mumbai 400032

~— e e —

2. The Principal Chief Conservator of Forest, )
(Forest Force Head), Van Bhavan, )

Ramgiri Road, Civil Lines, Nagpur 440001 )

3. The Chief Conservator of Forest (Territory), )
Thane Circle, Microwave Tower, )

Bara Bungalow Area, Kopri, Thane (E) 400603 )..Respondents

Shri K.R. Jagdale — Advocate for the Applicants
Ms. S.P. Manchekar — Chief Presenting Officer for the Respondents
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CORAM : Shri P.N. Dixit, Vice-Chairman (A)
RESERVED ON : 17t July, 2019
PRONOUNCED ON : 19th July, 2019

JUDGMENT

1. Heard Shri K.R. Jagdale, learned Advocate for the Applicants and
Ms. S.P. Manchekar, learned Chief Presenting Officer for the Respondents.

2. These two OAs are being disposed off by common judgment because

the facts are exactly identical.

3. The grievance of the applicants is that vide impugned order dated
26.2.2019 (Exhibit F page 23 of OA) the respondents have issued the

order as under:

“9o0. siHAd Aepiell, wiess AiR=w Fg=es Al FeaHs ouaid ulsa (SSC) 7

JUIUFGBEAR et FEdt vt Sacten aRe@ @ist vaged Aze B s udten

3ol giFHe AR AU AR HW 3N@T® gld. i vaeed Fssmet Fat s
FaeaR /3mrar udten 3l ScEEa Sehie / JAUUE AR DA AGL. S
it &=tice 09/09/2099 A a AGAR VA AT dASAE MADBA Adt 3 ad
QUi BEARIR FFUS ddel FRAG QLalt.2: §R00-20200, PS U Y00 Aeltet [&eties 09.

0902090 T IFA F.CIR0+TB00=908R0 AR FHSR deict [&atied 9 St R099 URTA
a G@ie 9 Fet, R09¢ WA AT q&E BRI AA 3R.

31. | stig a UgeH it BrRiieer Afees  Aeprelt, wlerss
. AR Ag=D
9. | &t 09.00.2090IEM AR | €920 +800 =908R0/-

R. | Goicl daelaeta [Glicb a ddesl | ddel a8 Aellel dat DELRCH

3. | 99, R099 ¢920+ 3R0= (8RB0 RB0O
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8. | 93, 092 ¢80+ 330=Clolvo | YOO
S. | 93ct, 2093 C99o+ 380=]990 | Y00
& | 991, 2098 Q990+ 380= Q&0 RB00
©. | 93ct, R09Y Q¥&O + 3§0=Q¢R0 | RB0OO
C. | 950t 098 Q¢Ro+ 390=909%0 | RBOO
Q. | 95ct, R090 909R0+ 3¢0= 90890 | RBOO
90. | 9 3ct, R09¢ 90890+ 3R0= 90R§0 | RBOO

RAUAD 3G 3ESAD 3 d 90 Wad daaaE Higa quid NeE sfiFd Alweh,
Hhelts  AlRBAD! AgESd A [did 09/09/090 U dda JARRAAA .

¢920+800=90820/ - AUHT JABEI.

8.00 TAEY FHSBE! TGN 3wivl CAER fhal ael 88 ad gul ScAEHB IT
[HBCAER St 3Pl g6 Adedt AT Blgel HAId Hetel /REd detel
dqaaE! AbHA HOAA Adicd. A MR PBAE HEod Asel d AT IR
JtfueEE aett wved Ag.”

(Quoted from page 24 of OA No0.420/19)

4. Similar order has been issued in respect of applicant in OA No.421

of 2019 (Exhibit F page 21 of OA No.421/19).
5. The applicants, therefore, made prayer as under:

“10(a) By suitable orders or directions this Hon’ble Tribunal may be pleased
to quash and set aside the impugned order dated 26.2.2019 issued by the
respondent no.3 as well as quash and set asides the impugned order dated

29.3.2019 issued by the respondent no.3, forthwith.
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(c) By suitable orders or directions this Hon’ble Tribunal may be pleased
to direct the respondents to grant/refund and pay the withheld increments
of the applicant, forthwith.”

(Quoted from page 10-11 of OA)

6. In support of the prayer, the applicants have furnished the following

grounds:

(i) The appointment order did not stipulate passing Hindi Language

examination in three years from the date of appointment.

(ii) Stoppage of increments would entail financial suffering to the

applicants.

(iii) The impugned order is arbitrary, illegal, perverse and arbitrary.

(iv) The order is contrary to Rule 36 of MCS (Pay) Rules, 1981 which
states that increments cannot be withheld unless penalty is imposed under

relevant provisions of MCS (Discipline & Appeal) Rules, 1979.

(v) The increments have been withheld as per GR dated 10.7.1976
which is of general nature and cannot be applied, as the applicants have

not been punished as mentioned above.

(vi) The applicants have not been intimated about appearing and passing

the said examination.

(vii)  The applicants cannot be made to suffer for omission on the part of

the respondents.

(viii) The applicants did not make any misrepresentation for getting

increments, “This ratio has been upheld by the Hon’ble Supreme Court in
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the matter of Sahib Ram Vs. State of Haryana (1995 Suppl (1) SCC 18)”.
(Para 7.5 page 8 of OA)

(ix) Withdrawing increments and recovery for non-passing Hindi
Language examination is discriminatory, arbitrary and contrary to Article 14

and 16 of the Constitution of India.

(x) It is discriminatory as no recovery has been made in respect of 21

others (list enclosed in para 7.6 page 9 of OA).

7. The Ld. Advocate for the applicants has relied on following

judgments:

(i) OA No.1073 of 2017 Shri Ramdaras S. Prasad Vs. The State of
Maharashtra & Ors. decided by this Tribunal on 3.10.2018.

(i) Civil Appeal No.6868 of 1994 Sahib Ram Vs. State of Haryana & Ors.
decided by the Hon’ble Supreme Court on 19.9.1994.

(ii7) Civil Appeal No.11527 of 2014 State of Punjab & Ors. Vs. Rafig
Masih (While Washer) & Ors. decided by the Hon’ble Supreme Court on
18.12.2014.

(iv) Writ Petition No.9172 of 2013 Ramesh Vs. The State of Maharashtra
& Ors. decided by the Hon’ble Bombay High Court (Aurangabad Bench) on
8.5.2015.

(v) Writ Petition No.2648 of 2016 Lata Gajanan Wankhede Vs. State of
Maharashtra & Ors. decided by the Hon’ble Bombay High Court (Nagpur
Bench) on 1.7.2016.
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(vi) OA No.899 of 2016 Shri Harish Ramchandra Das Vs. The
Commissioner of Police, Pune City & Ors. decided by this Tribunal on
10.2.2017.

(vi)  OA No.923 of 2015 Shri Balkrishna Babu Nikam Vs. The Government
of Maharashtra & Ors. decided by this Tribunal on 18.2.2016.

(viii) Writ Petition No.7404 of 2016 The State of Maharashtra & Ors. Vs.
Shri Balkrishna Babu Nikam decided by the Hon’ble Bombay High Court on
3.10.2016.

8. During hearing the Ld. Advocate for the applicants on instructions
submits that the applicants passed the requisite examination on
13.5.2019. Ld. Advocate for the applicants submits that accordingly on
4.6.2019 the respondents have released the withheld increments from
1.7.2011 to 24.2.2019 in respect of applicant in OA No0.420/19 and from
1.7.2004 to 24.2.2019 in respect of applicant in OA No.421/19. However,
the order clarified that the arrears would not be admissible. The

Advocate, therefore, presses only his prayer in 10(c).

9. The respondents no.l1 to 3 have filed their reply and resisted the

contentions raised by the applicants. Relevant portion of the same is as

under:
(i) As per GAD, MS, GR dated 10.6.1976, every government employee
should pass Hindi Language (Lower and Higher Grade) examination of the
Adhoc Board of State Government within 3 years from the date of joining
service. However, the applicant failed to fulfill the said criteria she is not
eligible to get regular yearly increments as mentioned in the said GR.
However, in the present case such increment has been granted to the
applicant inadvertently by mistake. In view of the instructions issued by
the Additional Principal Chief Conservator of Forests (Subordinate cadre),
MS, Nagpur vide letter No.Desk-10(2)/est/one/CR No.138/2466 dated
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13.3.2018 the yearly regular increment of Government employees, who
have not passed the Adhoc Board Language Examination as mentioned in
the GR dated 10.6.1976 shall be stopped till they pass the said examination
or complete their age of 45 years. It is further instructed in the same letter
that if such yearly regular increment is paid to the Government officers or
employees it shall be withdrawn and amount paid in excess on account of

such increment be recovered from them. (para 2 page 39 of OA)

(i) As the applicants did not pass Hindi Language Examination as
mentioned in GR, show cause notice was issued, but the explanation
submitted was unsatisfactory. Hence, the impugned order has been issued.
The applicants were informed that increments would be released on

completion of the condition of passing Hindi Language Examination.

(iii) The appointment letter has clear instructions that she would be
governed by prevailing and existing rules and regulations. The GR of 1976
provides all Government servants to fulfill the condition of passing
examination in Hindi Language in stipulated period and it was the
responsibility of the applicants to comply with the same. Ignorance of the
same cannot be considered as an excuse of responsible government

servant.

(iv) The applicant is not liable to get regular yearly increments which
were given inadvertently by mistake and hence same is proposed to be

withdrawn as per rules.

(v) The impugned order is legal, proper and correct.

(vi) The applicant has been receiving the increments by mistake for
which she is not entitled. The ratio of the decision in the matter of Sahib
Ram Vs. State of Haryana [1995 Suppl.(1) SCC 18] is not applicable to the

facts and circumstances of the present case. (para 18 page 47)
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(viij The GR dated 10.6.1979 and instructions in letter are applicable to
the entire State of Maharashtra and instructions issued are being followed
by all the concerned. Therefore, there is no question of applying different
yard stick to the employees. (Para 19(i) page 47)

(viii) Moreover, when the information is collected in respect of 21
employees working with the forest divisions under the control of office of
respondent no.3 it is transpired that out of 21 employees 17 employees
have passed SSC with Marathi and Hindi subjects. Hence they are
exempted from passing Adhoc Board language Examination. In respect of
remaining 4 employees appropriate steps are being taken to initiate action
against them. Therefore, the contents in para 7.6 are incorrect. (Para 19(ii)

page 48)

10. The respondents have, therefore, submitted that the OA is without
any foundation and devoid of any merits and the same deserves to be

dismissed.
11. The issue for consideration is whether the Government servant is
entitled for “unjust enrichment” for an act done inadvertently by the

respondents? The reply is no; and reasons are as under:

Discussion and findings:

12. I have perused the GR issued by GAD dated 10.6.1976. The

relevant portion of the same reads as under:

“9) ydizn CRATAR G@ld doicn SRR, 3T a dietet Edt wien udis
QADI HHAT-AH 3T FO! 3ALAD LI, AT TRQT ARAD AdA o], Tt
fGaimurgE die auiz=n Fadid eal ARtEE BE FRURA Had AGHeA = HIAA
3hiol B0t 3@ AN, Aol PRAGHAR S HHAR A1 Uil Ayd! 3ttt st
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3T fett TR 3ol 20t 3ELAb ARUR @ A o BHAR! 2AT uA_( ey
3l S A =Aielt T2 3ol gt 3iferart 3ug.

Q) SR HHAR! [AEld A fhan i aEt 8 av gt giguRlEd AT uel
3l BoR AR ekt arfties ddetate 3ad A JAUCAER &t uotell 3civt ggutea
fepa qadt 98 ad qut seHS g Hawie Amved AT

Al FRAGAR AFA RvTA 3ctelt i dqsae AWDHR HHAR =W
fGaiep gt 3l gldic fohan =ie a=iett ¥ a¥ gut giclict &N Rty cia
3T B3 @ Joidd A4 ddTaet HIUHE! ddAdE AFA LR 3Melt At 3 AT

et Fadid. AR Aqaae AJE SacHD HHA-AlH S IR® IAAH B AP
AT ABATD! [HBTIE ek ABUR ATE.”
(Quoted from page 52-53 of OA)

13. The same is reiterated in the letter by the respondents on 13.3.2018
(Exhibit R-2). The impugned orders issued to the applicants are based on
the above GR (Exhibit R-3). In this connection judgment and order dated
6.6.2019 of Nagpur Bench of this Tribunal in OA No0.933 of 2017 Pralhad
Natthuji Bhatkar Vs. State of Maharashtra & Ors. is relevant. The

relevant portion is quoted below:

“9. In Writ Petition No.5198/2013 the Hon’ble Division Bench of Bombay
High Court Bench at Aurangabad in case of Vijay Sambrao Bharati Vs.
State of Maharashtra & Ors., decided on 17/04/2018, placed reliance on
the Judgment of the Hon’ble Apex Court in the case reported in 2012 AIR
SCW, 4742. The relevant observations made by the Hon’ble Apex Court are
reproduced by the Hon’ble Division Bench of the Bombay High Court which

are as under—

“11) In the case reported as 2012 AIR SCW 4742 [Chandi WP No.
5198/2013 & Anr. Prasad Uniyal and Ors. Vs. State of Uttarakhand
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and Ors.], the Apex Court referred provision of section 72 of the
Contract Act and has made observations which are relevant for the

present purpose and the observations are as under :-

"15. We are not convinced that this Court in various
judgments referred to hereinbefore has laid down any
proposition of law that only if the State or its officials establish
that there was misrepresentation or fraud on the part of the
recipients of the excess pay, then only the amount paid could
be recovered. On the other hand, most of the cases referred to
hereinbefore turned on the peculiar facts and circumstances of
those cases either because the recipients had retired or on the
verge of retirement or were occupying lower posts in the

administrative hierarchy.

16. We are concerned with the excess payment of public
money which is often described as "tax payers money" which
belongs neither to the officers who have effected over-payment
nor that of the recipients. We fail to see why the concept of
fraud or misrepresentation is being brought in such situations.
Question to be asked is whether excess money has been paid
or not may be due to a bona fide mistake. Possibly, effecting
excess payment of public money by Government officers, may
be due to various reasons like negligence, carelessness,
collusion, favouritism etc. because money in such situation
does not belong to the payer or the payee. Situations may also
arise WP No. 5198/2013 & Anr. where both the payer and the
payee are at fault, then the mistake is mutual. Payments are
being effected in many situations without any authority of law
and payments have been received by the recipients also
without any authority of law. Any amount paid/ received
without authority of law can always be recovered barring few
exceptions of extreme hardships but not as a matter of right, in

such situations law implies an obligation on the payee to
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repay the money, otherwise it would amount to unjust

enrichment.

17. We are, therefore, of the considered view that except few
instances pointed out in Syed Abdul Qadir case (2009 AIR
SCW 1871) (supra) and in Col. B.J. Akkara (Retd.) case (2006
AIR SCW 5252) (supra), the excess payment made due to

wrong/ irregular pay fixation can always be recovered.

18. Appellants in the appeal will not fall in any of these
exceptional categories, over and above, there was a
stipulation in the fixation order that in the condition of
irregular/wrong pay fixation, the institution in which the
appellants were working would be responsible for recovery of
the amount received in excess from the salary/pension. In
such circumstances, we find no reason to interfere with the
judgment of the High Court. However, we order the excess
payment made be recovered from the appellant's salary in
twelve equal monthly installments starting from October 2012.

The appeal stands WP No. 5198/2013 & Anr.”

10.  After reading Rule 134 (A) of the Maharashtra Civil Services (Pension)
Rules, 1982 it is crystal clear that if excess amount is paid to the
government servant during his service, then the Government has a right to
recover that amount from the pensioner after giving him a reasonable
opportunity of hearing and in instalments. As there is a specific provision
under the Maharashtra Civil Services (Pension) Rules, 1982 which empowers
the State Government to recover the excess amount wrongly paid to the
Pensioner, I do not see any merit in the submission of the applicant that the

recovery is illegal.

11. Even in case of Vijay Sambrao Bharati Vs. State of Maharashtra &
Ors., the Hon’ble Division Bench in para-9 of the Judgment has considered

the provisions under Rule 134 (A) of the Maharashtra Civil Services
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(Pension) Rules, 1982 and on the basis of this it is held that the Government

is empowered to recover the excess amount.

12. The crux of the matter is that as discussed in this Judgment the
excess amount paid to the applicant was public money and it was described
as tax payer’s money and if though there is a specific provisions in the
Service Rules, the applicant is permitted to retain this amount, then it would
amounts to unjust enrichment it will not be in the interest of the society at
large and considering this view taken by the Hon’ble Apex Court reported in
2012 AIR SCW, 4742, 17 O.A. No. 933 of 2017 do not see any merit in this

application. Hence, the O.A. is dismissed. No order as to costs.”

14. In the present OAs the contentions raised by the applicants that
they were ignorant, were not intimated in time are not relevant, as every
government servant is expected to acquaint himself/herself about the
terms and conditions governing the service. The recovery is not on
account of any misrepresentation. The increments were released as
admitted by the respondents inadvertently and the respondents are within
their legal right to recover the same till the terms and conditions laid down
by various GRs are complied with as this amount belongs to taxpayers’

money. The applicants are not entitled for payment of arrears as prayed.

15. The impugned orders are legal and no interference is called for by

this Tribunal as there is no arbitrariness or any discrimination.

16. Both the Original Applications are, therefore, dismissed with no

order as to costs.
Sd/-
(P.N. Dixit)
Vice-Chairman (A)
19.7.2019
Dictation taken by: S.G. Jawalkar.
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